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DECI SI ON

This case is before the Public Enploynent Rel ations Board
(PERB or Board) on a request for injunctive relief filed by:
Lewws C. Disbrow against the Antioch Unified School District
and the Antioch Education Association, CTA/NEA;, G ace Townl ey
against the M. D ablo Unified School District and the
M . Diablo Education Association, CTA/NEA, Howard W Neely and
Ann Hal ligan against the Frenont Unified School District and
‘the Frenont Unified District Teachers Associ ation. 1 Char gi ng
Parties are teachers who have exercised their statutory right
(Gov. Code sec. 3543) not to join the exclusive representative

Associ ation but, by force of the collective bargaining

-'-The consolidated unfair practice charges were filed by:
David W Link against the Antioch Unified School District
(SF-CE-494) as well as the Antioch District Teachers
Associ ation, CTA/NEA (SF-CO 134) on Septenber 25, 1980;

Howard W Neely, et al., against the Frenont Unified School
District (SF-CE-612) and the Frenont Unified District

Teachers Associ ation, CTA/NEA (SF-CO 163) on Novenber 10, 1981,
and Alta Gace Townley, Judith A Mattson and Peter Margiotta
against the M. D ablo Unified School District (SF CE-605) and
the M. Di ablo Education Association, CTA/NEA (SF-CO 159) on
Cctober 16, 1981. "CTA' refers to the California Teachers
Association and "NEA' refers to the National Education

Associ ation. CTA and NEA are affiliated with the | ocal
Associations in this case.

*Respondent Districts were not represented.



agreenents in their respective school districts, are required
to pay agency fees equivalent to the anmount of dues. Charging
Parties have objected to paynent of the fees on the ground that
a portion of the amount is directed by the organization to
activities which are political and ideological and unrelated to "
performance of the representational function envisioned by the
Educati'onal Enpl oyment Rel ations Act (EERA or Act). 2 They
filed unfair practice charges against the Districts and

Associ ations alleging that the required fee exceeds the anmount
perm ssi ble under the United States Constitution and the EERA,
and that the Districts and Associations, by interfering with

the statutory "right not to participate,"3 have t hereby

The EERA is codified at Governnment Code section 3540
et seq. Unless otherwise indicated, all references are to the
Gover nnent Code.

3Section 3543 states:

Public school enployees shall have the right
to form join, and participate in the
activities of enployee organizations of
their own choosing for the purpose of
representation on all matters of

enpl oyer -enpl oyee relations. Public school
enpl oyees shall also have the right to
refuse to join or participate in the
activities of enployee organizations and
shall have the right to represent thenselves
individually in their enploynent relations
with the public school enployer, except that
once the enployees in an appropriate unit
have selected an excl usive representative
and it has been recogni zed pursuant to
Section 3544.1 or certified pursuant to



viol ated sections 3543.5(a) and 3543.6(a) and (b)

reyetivdy. rarts were issued in the Frenont cases on February 4,

1982, the M. Diablo cases on February 4, 1982, and the Antioch

Section 3544.7, no enployee in that unit may
neet and negotiate with the public schoo

enpl oyer.

Any enpl oyee may at any tinme present
grievances to his enployer, and have such
grievances adjusted, w thout the
intervention of the exclusive representative,
as long as the adjustnent is reached prior
to arbitration pursuant to Sections 3548.5,
3548. 6, 3548.7, and 3548.8 and the
adjustnent is not inconsistent with the
terms of a witten agreenent then in effect;
provided that the public school enployer
shall not agree to a resolution of the
grievance until the exclusive representative
has received a copy of the grievance and the
proposed resolution and has been given the
opportunity to file a response.

!Sections 3543.5(a) makes it unlawful for the District to:

| npose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

Sections 3543.6(a) and (b) make it unlawful for the
enpl oyee organi zation to:

(a) Cause or attenpt to cause a public
school enployer to violate Section 3543.5.

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se



cases on Decenber 4, 1980. They were consolidated for hearing
on June 9, 1983 and, by order of the Adm nistrative Law Judge

to whom they are assigned, have been held in abeyance pending

judicial review of the Board's decision in King Gty H gh

School District Association (Qunmero) (3/3/82) PERB Decision

No. 197 (currently before the Court of Appeal of the State of
California for the First Appellate District (Gv. No. A016723)).
On Decenber 31, 1984, Charging Parties requested that the

Board seek injunctive relief5 requiring the Respondent
CTA/ NEA affiliates or the enployer to escrow thé entire anount
of agency fees collected from Charging Parties so as to

precl ude inproper use of such fees by the organi zati on pending

to interfere with, restrain, or coerce
enpl oyees because of their exercise of
rights guaranteed by this chapter.

Charging Parties also allege that the Association violated
section 3544.9. It states: -

The enpl oyee organi zation recogni zed or
certified as the exclusive representative
for the purpose of neeting and negotiating
shall fairly represent each and every

enpl oyee in the appropriate unit.

°As discussed infra, section 3541.3(j) entitles the
Board, "[U pon issuance of a conplaint charging that any person

has engaged in or is engaging in an unfair practice, . . . [tOQ]
petition the court for appropriate tenporary relief or
restraining order." Injunctive relief is appropriate when (1)

"reasonabl e cause" exists to believe that an unfair practice
has been commtted, and (2) the relief sought is "just and

proper." Public Enploynent Relations Board v. Mddesto Gty
School s (1982) 136 Cal.App.3d 881, 895.




6
final det ermi nati onof t herebat abl e anount . °The Boardhas revi ewedt hei nf or mat i c

General Counsel in its investigation of the request for

i njunction, and has analyzed the judicial and adm nistrative
deci sions which have exam ned the constitutional sufficiency of
vari ous rebate procedures. W conclude that some of the
Charging Parties were not accorded sufficient protection during
specific periods in the past. Accordingly, there is reasonable
cause to believe that the Districts and Associations unlawfully
interfered with their statutory right not to participate in
organi zational activity in violation of sections 3543.5(a) and
3543.6(a) and (b), respectively. On the other hand, the
advanced reduction and "escrow' mechani snms now operating on
behal f of all Charging Parties appear to offer at |east the

m ni mum protections required by the United States Suprene Court

in Ellis v. Railway Cerks (1984) 104 S.Ct. 1883 [116 LRRM

2001]. For the reasons that follow, we conclude that an
injunction requiring escrow of 100 percent of the Charging
Parti es' agency fees is not "just and proper." (PERB v.

Modesto City School District, supra.) W also conclude that an

injunction requiring expansion of protections afforded Charging

®CTA uses the term "rebatable amount" to describe the
proportion of each objecting nonnenber's fees which are
determned at year's end to have been spent on political and
i deol ogical activities unrelated to performance of the
exclusive representative's EERA functions.



Parties by the procedures as currently inplehented IS not
required to avoid frustration of the purposes of the Act, and
therefore is not "just and proper” (ibid.).
EACTS

The Ceneral Counsel's investigation of the Request revealed
t he follomﬂng.7

CTA has a formal nechanism for reducing in advance the
agency fee required fromobjectors; setting aside, in an agency
fee account, an anmount which represents the estinmated rebate;
and determning and refunding the rebatable portion of the
fee. VWiile this nmechanismwas not invoked for sonme of the
Charging Parties in sone of the Districts here involved, its
exi stence is relevant for the purpose of determ ning the
appropri ateness of prospective injunctive relief. W turn
first to a discussion of the general contours of CTA's
procedure. Thereafter, we discuss the status of agency fee
paynents in each of the Districts.

CTA' s statew de agency fee procedure is triggered by
obj ection from a nonnenber agency fee payor. CTA presunes that

unit nenbers who objected in prior years have a continuing

7Phe information set forth bel ow was obtained in the
course of the Ceneral Counsel's investigation of the injunctive
relief request. Final factual determ nations, of course,
cannot be nmade until the conclusion of formal hearings of the
underlying unfair practice conplaints.



objection to expenditure of their agency fee nonies for

pur poses deened rebatabl e under Abood v. Detroit Board of

Education (1977) 431 U.S. 209 [95 LRRM 2411] and King City,
supra. First, the annual fee is reduced by the percentage of

the fee found by CTA to be reinbursable in the previous

8 9
year. This process is terned "advance reduction.”

Second, CTA has maintained since Decenber 1981, an agency fee
account10 contai ning a "cushion" anmount equalling or
exceedi ng the anmount estimated as the previous year's rebate.
Third, the local Association, CTA and NEA determ ne the

respective agency fee rebate upon conclusion of the fiscal

®uring previous years, the Association found the
follow ng percentages of the agency fee to be reinbursabl e:
7.42 percent in 1979/80, 5.8 percent in 1980/81, 6.4 percent in
1981/82, and 6.31 percent in 1982/83. Prior to hearing in this
matter, PERB makes no finding as to the correctness of these
figures.

9The process for maki ng advance reductions relies, in
part, upon the payroll departnment in the district involved.
Through payroll codes, the district's payroll operation
identifies those enpl oyees who, as objecting nonnmenbers, should
have their fees reduced in accordance with the Association's
advance reduction conputation. For the first year in which a
nonmenber has objected to paynment of the full anount of the
fee, an advance reduction is given only if the objection has
been made before the time that the District's payroll operation
has entered agency fee codes.

OCTA refers to its agency fee account as an "escrow
account." However, we use the designation "agency fee account”
because we reserve judgnent whether it is a true "escrow, "
given that its managenent continues to be in CTA's control.



year, and pay to the objecting nonmenber the rebate anount plus
interest at the rate of seven percent. 11

Thus, objecting nonmenbers who registered their objections
early in the year are to receive advance reductions, and al
obj ecting nonmenbers are to have noney placed in the agency fee
account on their behalf to ensure that the Association will not
spend the portion of the service fee which is ultinmately
determned to be reimbursable. If the advanced reduction falls
short of the required refund, this difference is ultimately

rebated, with interest, to objecting nonmenbers. The anmount

currently in the agency fee account (and beyond CTA' s use)

covers 835 known objectors, and is in excess of $25,OOO.12

llThe ampunt of rebate may be challenged by the nonnember
within fifteen days after receiving information from the
Association of the refund it has determned to be owing. The
obLect|on by the nonmenmber is viewed as a request that an
arbitrator from the Anmerican Arbitration Association determ ne
the amount of rebate. \Whatever rebate amount is determ ned
will be paid with interest from Septenber 30 of the appropriate
school year to the date of paynent.

“According to the Association, it established an escrow
account containing $5,000 beginning December 1981. The $5, 000
figure represented

(a) the number of known objectors statew de
(348),

mul tiplied by

(b) an estimated rebate figure of $14.26.

The $14.26 figure was based on the amount of rebate cal cul ated
by CTA for the previous year.

During 1982/83, rebates were paid from the CTA general fund,
the $5,000 was not withdrawn, and no further sunms were

9



For those objectors who receive advance reductions exceedi ng
the rebatable amount, no rebate is paid fromthe agency fee
account or the general fund.

For at |east some period of time within the statutory

13 the Antioch and M. Diablo

period covered by these charges,
Charging Parties and five of the nine Frenont Charging Parties
were not considered objectors by CTA and therefore the CTA
advance reduction/agency fee account/rebate procedure was not
triggered on their behalf.

However, the Antioch Charging Parties were plaintiffs in a
| awsuit which was filed against CTA in 1978 and ultimately
di sm ssed on January 24, 1984. During that period, the
Associ ation clains that an escrow account was established by

14

the parties to the court suit. For the duration of the

suit, 25 percent of the service fee was deposited annually in

deposited. However, during the 1983/84 year, additional suns
were deposited. No w thdrawal s have been made throughout the
fund's history.

13Section 3541.5(a) states:

(a) Any enpl oyee, enployee organization, or
enpl oyer shall have the right to file an
unfair practice charge, except that the
board shall not do either of the follow ng:
(1) issue a conplaint in respect of any
charge based upon an alleged unfair practice
occurring nore than six nonths prior to the
filing of the charge; :

l4this account was jointly managed by the attorneys
representing the litigants in the suit.

10



the account on behalf of each charging party. Consequently,
fromMarch 1980 (six nonths before the charge was filed) until
January 24, 1984, CTA was deprived of a sumthat exceeded the
percent age of service fee determ ned each year to be
rei mbur sabl e.

The M. D ablo Charging Parties filed their unfair practice
charge in Cctober 1981. Notably, each of the M. Diablo
Charging Parties declined, during at |east one year, to pay the

15 The anpbunt in arrears could

full amount of service fee.
ultimately be held to have exceeded the total reinbursable
amount . 18

In Frenont, nine of the fourteen Charging Parties were
known as objectors to CTA. They were anong the statew de group
of objectors for whomthe agency fee account was initiated in
Decenber 1981. Rebates were paid to these objectors annually

out of the CTA general fund. Beginning in 1982/83, the advance

deduction procedure was created and applied to them

BAccording to records provided to the General Counsel by
the M. Diablo District and CTA (1980-83), none of the three
M. D ablo teachers who are parties to the pending unfair
practice conplaints has paid the full anount of fees ow ng.

Nei ther Margiotta nor Townl ey began to pay fees until Apri

1983. The Charging Parties have provided no information to the
contrary. Charging parties were not paid a rebate for years
during which they failed to neet their service fee obligations. .

®The M. Diablo Charging Parties' election of a
"self-help injunction" is relevant to the assessnent of
conpeting equities which underlies a determ nation whether
injunctive relief is just and proper. See Dean v. Transworld
Airlines, Inc. (9th Gr. CA 1983) 708 F.3d 486 [113 LRRM 3207].

11



However, the remaining five Frenont Charging Parties
received no advance reduction or rebate between 1980 and 1983.
Simlarly, they were not specifically made part of the group of
obj ectors on whose behalf the agency fee account was created.

Nevert hel ess, the Association argues that the agency fee
account it created in 1980/81 —which now contains nore than
$25,000 —is sufficient to cover all Charging Parties. The
Associ ation explains that because of this fund, the
organi zation deprived itself annually of the use of a sum
exceeding that owed as rebates to all objecting nonnenbers.

Al'l Charging Parties' nanmes now are recorded in the CTA
system and they are regarded as continui ng objectors.

Begi nning this year, CTA states, service fees are to be reduced
on their behalf in advance by an anount equivalent to the
estimate of the previous year's rebate, and suns identical to
that amount will be deposited in the agency fee account on
behal f of each individual. Thus, the anobunts that are to be
set aside are approxi mately double the anmount deened by CTA to
be rei nbursabl e.

Rebate checks were paid to Charging Parties by CTA in
January 1985, reinbursing themfor all preceding years,

i ncl udi ng conpound interest.

Positi on of Charging Parties

Charging Parties allege that the Association admttedly

directs funds collected fromunit nmenbers to political and

12



i deol ogical activities unrelated to collective bargaining.

They conplain that the method by which the exclusive
representative determnes the ultimate rebate figure, and
therefore arrives at the estimtes on which the advanced
reduction and "escrow' anounts are based, |acks the el enents of
fairness present in an adversary judicial proceeding. Thus the
results are inherently suspect and fall short of the anount

whi ch shoul d be rebated.

Charging Parties also object that paynment of the rebate is
not made for over a year and they are deprived of the
opportunity to use noney owed to them for the entire period.

In their view, the exclusive representative's purported use of
the rebatable portion of objecting nonnmenbers' service fees
forces themto extend an involuntary loan. |In the absence of a
reliable method for determining the correct rebate prior to the
paynent of service fees to the organization, Charging Parties
ask that the organization be denied use of any portion of the

fees collected until there is a final judicial determ nation.

Charging Parties also challenge the adequacy of the agency
fee account. They point out that CTA has not bound itself in
any way to continue such a procedure and that, unlike a true
escrow arrangenent, mnanagenent remains in the exclusive control
of the enpl oyee organi zation.

DI_SCUSSI ON

PERB's authority to seek injunctive relief is governed by

13



section 3541.3(j). That section enpowers the Board:

To bring an action in a court of conpetent
jurisdiction to enforce any of its orders,
decisions or rulings or to enforce the
refusal to obey a subpoena. Upon issuance
of a conplaint charging that any person has
engaged I1n or is engaging in an unfair
practice, the board may petition the court
for appropriate tenporary relief or
restraining order.

An injunction is proper in circunmstances nmandating
extraordinary relief. Thus, the charge nust not only state a
prima facie violation of the Act, but also (1) there nust be
"reasonabl e cause" to believe that an unfair practice has been
commtted, and (2) the relief sought nust be "just and
proper." Public Enploynent Relations Board v. Mydesto Gty
School s, supra, 136 Cal.App.3d 881, 895.

Reasonabl e Cause

Conmpul sory contributions in the form of agency fees to sone
extent inplicate the rights of association and free expression

protected by the First Amendnent of the United States

Constitution. (Machinists v. Street (1960) 367 U.S. 740, 773
[48 LRRM 345]; Abood v. Detroit Bd. of Education (1977) 431

U S. 209, 222 [95 LRRM 2411].) However, the United States
Suprene Court has bal anced the First Amendnment rights of

enpl oyees conpelled to support financially the collective
bargai ning representative against the rights of the mgjority
enpl oyees to associate for the purposes of advancing their

interests and dissemnating their ideas (Street, 367 U S.

14



at 773; Abood, 431 U. S. at 238, 240-242). The dissenters'
interests are also balanced against the legislative interest in
establishing collective bargaining as a neans of pronoting
stabl e enpl oynent rel ationships. (Street, 367 U S. at 776,

778; Abood, 431 U.S. at 222; and Robinson v. State of New

Jersey (3d Cir. 1984) 741 F.2d 598 [117 LRRM 2001, 2005] cert.
den. (1985) u. S. , 53 U S.L.W 3599.) The Court

concl uded that the burden inposed by agency fee obligations is
a "tolerable infringenent”" on the objectors' constitutiona
rights, but that the proportion of the agency fee that the

excl usive representative has spent on political and ideol ogica
activities unrelated to collective bargaining nust be

rei nbursed to objecting nonmenbers. (Abood, 431 U. S. at 222.)

PERB, in King City, supra, |likew se held that the

interference with the statutory right not to participate
generated by the agency fee obligation:

is justified by the California Legislature's
assessnment of the inportant contribution of
organi zational security arrangenents to the
system of enpl oyer-enpl oyee rel ations
established in the EERA (King Cty, supra,
at p. 10) .

However, the Board required the enpl oyee organization to refund
to the charging party that portion of the agency fee which was
spent for purposes not germane to collective bargaining, and
indicated that the "future agency fee requirenent shoul d be

reduced accordingly.” (King City, supra, at p. 32.)

15



In Ellis, supra, the Suprene Court elaborated further on

the protection to be afforded objecting nonmenbers. The Elis
Court held that a "pure rebate schenme" is unsatisfactory
because it fails to assure sufficient protection against
i nvoluntary subsidization of union political and ideol ogica
expenditures. Instead, a "demand and return" system nust be
f ashi oned whi ch accommopdat es obj ecting nonnenbers® interests
W t hout burdening legitimte union functioning. The Ellis
Court approved, as affording sufficient constitutional
protection against inproper expenditure, a systemconsisting of
an advance reduction of dues and/or the placing of contested
funds in an interest-bearing escrow account (80 L.Ed, at
438-439) . Ether system in the viewof the Court, would avoid
t he prospect of objecting nonnenbers being required to finance,
t hrough "involuntary |oans," activities unrelated to the
union's representational functions.

Here the Association's current procedures appear to satisfy
the requirenments of Ellis. The Antioch Charging Parties,
al t hough not formally considered a part of the statew de group
of objectors until January 15, 1985, were covered by a
25-percent escrow account set up by the Association in
connection with litigation in which the parties were invol ved.
Bet ween January 24, 1984 and January 15, 1985, Charging Parties
were covered by CTA' s agency fee account. The Association

offers a reasonably convincing argunent that the accunul ated

16



sum contained in the organi zation's agency fee account,
presently in excess of $25,000, represents nonies of which it
has deprived itself, and therefore the Charging Parties have
been protected against being forced to make an "involuntary

| oan. "

There are sone periods in the past during which the
protections afforded by CTA's procedure did not apply. Neither
the M. D ablo objectors nor the five of the fourteen Charging
Parties from Frenont were included in the Association's rebate
procedure. Their sole protection against being forced to nake
an involuntary loan arose from the existence of the deposit
accunul ating in the organi zation's agency fee account. That
account, however, did not protect these prior to
Decenber 1981. Thus, a cognizable injury apparently occurred
in the past. These'Charging Parties were forced to extend an
involuntary loan to the Association. Thus, there is reasonable
cause to believe that Charging Parties will prevail in their
unfair practice conplaints on the ground that the Association
interfered with their right not to support political and
i deol ogi cal activities unrelated to the organization's

performance of its representational function.17

"There is, of course, a possibility that the amount in
escrow, in addition to the anount of advance reduction, is |less
than the anmount that PERB will ultimately find rebatable under
.the King Gty fornula. In that event, the Charging Parties
wi || have extended involuntary |oans. However, at this

17



Apart from questions about the proper anount to be pl aced
beyond CTA's use, Charging Parties —relying on a recent
deci sion of the Seventh Circuit Court of Appeals in Hudsan
et al.  v. Chicago Teachers Inion.local 1 et al  (7th Cr. 1984)
743 F.2d 1187 [116 LRRM 2314] -- raise questions about other
conponents of the CTA procedure. The Hudson court determ ned
that the rebate procedure was inadequate protection of the
obj ecti ng nonnmenbers' constitutional rights. It concl uded that
only a quasi-judicial hearing would yield a sufficiently
preci se rebate, and held that due process required that
obj ecti ng nonnmenbers could not be deprived of any nonies prior
to such a hearing. The court required, inter alia, 100 percent

of the service fee to be escrovved.18

juncture, "reasonable cause" does not exist to believe that an
unfair practice has been commtted on this ground. The CTA
procedures appear to be a good faith effort to neet the
constitutional and statutory standard, and the escrow and
advance reduction conbination provide anple insulation against
the prospect of an involuntary | oan.

18rhere is one additional jurisdiction which required
100 percent of the agency fee be set aside in an escrow
account. The New York Public Enploynent Relations Board, in
United University Professions, Inc. and Thonmas C. Barry (case
nos. U 7449 and U 7482) (NY PERB Rptr. par. 17-3098 (9/84))
ordered, post-Ellis, that the charged party revise its agency
shop refund procedure and that 100 percent of the fee be
escrowed. The New York board resolved that the New York State
public enployee bargaining |aw affecting teachers (Taylor Law
sec. 208.3) in conbination with Ellis preclude use of an
advanced fee reduction schene. Thé advanced reduction schene
did not fit the New York law s definition of refund procedure.
Therefore, of the two Ellis alternatives, only an escrow

account can be utilized in New York. The New York board

18



First, Charging Parties argue that due process principles
preclude the Association fromcollecting any of the fees of
obj ecting nonnmenbers prior to a judicial determ nation of the
rebat abl e anmobunt. However, the Suprene Court has declined to
require a hearing before collection of objector's fees; indeed,
t he Cburf has consistently suggested that internal union rebate

procedures woul d be adequate. (Railway O erks v. Allen (1963)

373 U.S. 113, 122 [53 LRRM 2128]; Abood, 431 U. S. at 240.)

Plainly, the opinion of the Hudson court cannot override Ellis

and other decisions holding that due process does not require a
guasi -judicial hearing as a precondition to depriving persons,
even tenporarily, of their noney. (Robi nson, 117 LRRM at 2011
(cases cited and discussed).) Accordingly, we do not believe
that the absence of a precollection hearing establishes

"reasonabl e cause" to believe an unfair practice has occurred.

Second, the Charging Parties argue that, under Hudson,

agency fee accounts nust be controlled, and possibly nmanaged,

9

by a bank or trust conpany.1 Renovi ng control of the

offered no justification of its requirenent that the entire fee
be escrowed.

®Hudson, suggests but does not hold, that management as
well as custody is to be in the hands of a third party.
(117 LRRM at 2321.) Further, Ellis does not define its use of
the term "escrow account” and therefore it cannot be said that
third party managenent of an agency fee account is
constitutionally required. (80 L.Ed. 2d at 439.)

19



account from the exclusive representative is arguably

necessary, in the view of the Hudson court, to ensure agai nst
use of account funds. Additionally, placing managenent
responsibilities in the hands of a third party was seen as
necessary to optimze the incentive for sound investnent of the
funds.

In the present case, CTA' s agency fee account is with a
bank; CTA, however, is responsible for its managenent, and may
apparently withdraw the funds at any tine. W believe that
t hese characteristics of the CTA account could be viewed as
insufficient to protect objecting nonmenbers’ interests.20
VWil e we do not decide, at this point in the proceeding, that
these elenents of the CTA account unquestionably present an
unfair practice, CTA's control and/or nmanagenent of the account
do present "reasonable cause" to believe that an unfair

practice has been conm"tted.21

20Fo®For rel ated reasons, it coul d be argued that the
seven-percent interest rate involved in CTA's systemis
insufficient to protect objecting nonnembers® interests. (See
State of California (Departnent of Transportation) (12/12/84)

ERB Deci sion No. 459-S, ere the Board awarded ten-percent

interest as a part of the remedy for unfair practice conduct.)
This conduct, in conbination with the other possible
deficiencies posed by CTA's managenent and control of its
account may, after hearing, result in a finding that the EERA
has been vi ol at ed.

?l1't also could be argued, under Hudson, that the
procedure utilized to adjudicate the Abood anmount nust
culmnate in review by either a neutral adm nistrative agency
or an arbitrator who is not subject to the control or influence
of the exclusive representative. CTA s internal procedure,
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Just and Proper

In Mbdesto Gty Schools, supra, at p. 902, the Court of

Appeal s, citing Agricultural Labor Relations Board v. Ruline

Nursery Co. (1981) 115 Cal.App.3d 1005, 1015 [171 Cal.Rptr.

793) stated that an injunction is "just and proper,"

where there exists a probability that the
pur poses of the Act will be frustrated

unl ess tenporary relief is granted

[or] the circunstances of a case create a
reasonabl e apprehension that the efficacy of
the Board's final order may be nullified, or
the admnistrative procedures will be
rendered neaningless. . . . Preservation
and restoration of the status quo are then
appropriate considerations in granting
tenporary relief pending determ nation of
the issues by the Board.

Traditional equitable considerations apply during this part of

the test. (See Mbdesto City Schools, supra, at p. 896, citing

Agricul tural Labor Relations Board v. California Coastal Farns,

Inc. (1982) 31 Cal.3d 469, 479 [183 Cal.Rptr. 231].) If the

relying on the Arerican Arbitration Association to select an
arbitrator, could be viewed as adequate even under Hudson.
More fundamental |y, however, the appropriateness of CIA's
arbitration (and arbitrator selection) procedures is not

rel evant herein. In King Gty the Board held that objecting
nonnenbers need not exhaust internal rebate procedures as a
precondition to filing a charge alleging that, despite the
nonmenber's objection, the exclusive representative has spent
the objector's nonies for inpermssible purposes. The Board's
decision not to require exhaustion permts the charging parties
not to pursue rebate through CTA s procedures, and none of the
~charging parties did so. Accordingly, any flaws in the
arbitration conponent of the CTA procedure are not in issue
herein, and would not contribute toward a "reasonable cause"
determ nati on.
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damage is easily ascertain able and a noney judgnment will afford

adequate relief, an injunction should be denied. (See WtKin,

2 Cal. Procedure, Provisional Renedies, p. 1508 and cases cited
therein.) However, injury to constitutional interests

ultimately cannot be fully addressed by noney damages. Hence,
injunctive relief may be appropriate. (3. At. at 1506.)
Ellis has held that year-end paynent of a rebate to objecting
nonnenbers does not protect adequately the First Amendnent
rights of objectors. Logically then, such a "pure rebate"
schenme may be enj oi ned.
An injunction requiring escrow ng of 100 percent of
obj ecting nonmenbers! service fees does not strike a proper
bal ance between the conpeting interests involved. The Suprene

Court has consistently held that injunctions against collection

of all funds are inappropriate and exceed the m ni num
saf eguards necessary to protect dissenters' constitutional

rights. Street, 367 U S. at 771, 722; Allen, supra, 373 U.S.

at 119-120 [53 LRRM 2128]; Abood, 431 U.S. at 240-242. In

Street, supra, the Court stated:

Restraining the collection of all funds from
t he appel |l ees sweeps too broadly, since

their objection is only to the use to which
sone of their noney is put. Moreover,
restraining collection of the funds :

m ght well interfere with the appell ant
union's performance of those functions and
duties which . . . [legislation] places upon
themto attain its goal of stability in
industry. 367 U S. 740 at 771.
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The 100-percent escrow is disfavored because, I|ike the
injunction, it skews the balance unfairly in favor of the
objector and undercuts the ability of the exclusive

representative to function. (Poeppel et al. v. Board of

Education, dinton Community School (1984) Wse. E. R C

Deci sion No. 20081-C (citing Browne v. M| waukee Board of

School Directors (1973) 33 Ws.2d 316). For these reasons,

courts have refused objectors' requested renedies that would
have prevented the exclusive representative fromusing all

portions of the service fee. Kenmpner v. Dearborn Local 2077

(1983) 337 NNW 2d 354 [114 LRRM 3024], appeal dism ssed for

want of a substantial federal question (1984) U. S. :

53 U S.1.W3323; Wihite O oud Educati onal - Associ ation v. Board

of Education of the Wiite doud Public Schools (1980)

101 M ch. App. 309 [300 N.W 2d 551], appeal dism ssed sub nom

G bson v. Wite doud Education Association (1984) U. S. :

53 U.S.L.W 3268; Tierny v. Gty of Toledo (N D. Onio,

1984) F. Supp. [116 LRRM 3475] .
Charging Parties have urged that the 7th Grcuit Court of

Appeal s' decision in Hudson et .al. v. ChicagQ Teachers Union

Local 1 et al., supra, is a further refinenent of the Suprene

Court's analysis in Elljs and is therefore controlling in this
case. However, the analysis and result reached by the Seventh
Circuit Court of Appeals fails to follow that of the United

States Suprenme Court in Ellis. For several reasons, we believe
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Hudson does not conpel a conclusion that an injunction
requiring escrow of 100 percent of the fees is appropriate.
First, in concluding that the objector nust be protected
agai nst the "danger" that the anount of the advance reduction
or escroww Il fall short of the correct rebate, the Hudson
court defined the objector's First Amendnent rights nore

broadly than did the Suprene Court in Ellis. Ellis found the

two alternatives to be sufficient protections of the objector's
Fi rst Amendnent interests22 even though, prior to

determ nation of the ultimte rebate, they are nerely estimtes
and therefore do not elimnate all possibilities of forced

| oans. (See Robi nson, supra, 117 LRRMat p. 2011, fn. 12.)

The Suprene Court has not required "absolute precision in the
cal cul ations” of the reinbursable amount (Alen, 373 U.S. at

p. 122; Abood, 431 U.S. at p. 239, fn. 40; Ellis, 80 L.Ed. 2d at
pp. 447-448, fn. 15). There is no reason to require precision

at an earlier stage.

“I't is not significant that Ellis considered the First
Amendnent interests of private-sector enployees whereas the
Board nust resolve a dispute anong public sector enployees. As
the Suprene Court held in Abood,;

The differences between public and private
sector collective bargaining sinply do not
translate into differences in First .
Amendnent rights. (431 U.S. at 232.)
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Second, unlike the Suprene Court, the Hudson court failed
to bal ance the objector's First Anendnent (albeit expanded)

i nterests against conpeting interests. The Hudson court did
not consider the legislative interest in stable |abor relations
(EllLis, 80 L.Ed.2d at pp. 446-447) and the conpeting First
Amendnent interests of the majority which selected the
exclusive representative (Street, 367 U S. at p. 773; Abood,
431 U. S. at p. 238).

W follow the Supreme Court's analysis and reach the sane
conclusions. The legislative purposes underlying the EERA are
furthered by pronoting stable labor relations. Enforcing the
fair share requirenent enhances the viability of collective

bargaining (King City, supra). Wre the entire agency fee to

remai n unavail able to the exclusive representative in a

100- percent escrow account, the nenbers' dues would be diverted
to support collective bargaining work on behalf of agency fee
payors. Here, were the entire anount to be placed in escrow
pending final determ nation of the rebate, the Association
woul d have no access to that sizeable portion of the service
fee spent on perm ssible purposes, generally in the 75-percent
to 95-percent range, for nonths or even years (given the
ordinary tinelines involved in judicial review). This would
burden unfairly the First Arendnent rights of union nenbers.

The Ellis alternatives, in contrast, protect against
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involuntary |oans while placing "only the slightest additiona
burden, if any, on the union." Ellis, 80 L.Ed.2d at p. 439.)
The Hudson court failed to give weight to other significant
principles of law as well. Interiminjunctive relief is
designed to ensure the efficacy of the Board' s final order

(PERB v. Modesto Gty School District, supra). Additionally,

equitable relief may not exceed that to which Charging Parties
woul d be entitled on a permanent basis if they ultimately

prevail on the nerits (Poeppel, et al., supra).) Here, the

Charging Parties do not claimthat they are entitled to have
the entire fee rebated, and they have nmade no show ng that
escrowm ng of 100 percent of their fees is necessary to prevent
against the prospect of involuntary subsidization.23 An
injunction calling for escrow of 100 percent of the Charging
Parties' fees is, accordingly, neither necessary, just, nor
proper. For these reasons, the Board rejects Charging Parties

request for injunctive relief requiring escrow of 100 percent

of objecting nonmenbers' nonies.

BZCharging Parties have not alleged that the entire
~anmounts of their service fees are being used to finance

rei moursable activities. They claim however, that they should
not be required to pay a fee to any entity but the exclusive
representative, nanmely the local chapter, and that the CTA and
NEA should not be entitled to collect nonies from objecting
nonmenbers. This argunent was rejected by the Board in

King City, supra.
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Neither do we find that an injunction requiring the
Associ ation to increase the anmount of advance reductions and/or
the anobunts deposited in the agency fee account is

appropriate. Robinson, supra, examned the rebate procedure of

three different unions24 whi ch feature one or conbine both of
the Ellis alternatives. The Robinson court held that all three
approaches contain "the principal protections required by Ellis
and the . . . Due Process caselaw. " (117 LRRMat p. 2012.)

Al so see Tierney, supra.

The Nonth Crcuit Court of Appeals, in Chanpion v. State of
California (9th Cir. 1984) F. 2d [117 LRRM 2030],

cert. denied 2/20/85 US LW = [BNADaily Labor Report
(2/20/85), at p. A -4) recently reviewed the sufficiency of an
advanced-reduction-of -fees approach to protect objecting
nonmenbers. The court upheld the validity of the system
adopted by the California State Enpl oyees Association (CSEA) in

its capacity as exclusive representative of a unit of enployees

“mediately after learning of a nonmenber's objection,
the National Education Association (NEA) escrows an anount
equal to five percent over what an independent auditor
determ nes was the anount spent the previous year on
nonconpul sory representation matters. The Anmerican Association
of University Professors (AAUP) grants an "advanced rebate"
equal to the anticipated rebate and one of its chapters also
escrows 100 percent of the representation fee. The
Comruni cati on Workers of Anmerica (CWA), upon receiving an
objection letter, automatically places 40 percent of the agency
fee into escrow. Agency fees, by statute in New Jersey, are
15 percent |ess than union dues. (117 LRRM at p. 2012.)
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covered under The State Enpl oyer-Enpl oyee Rel ations Act
(SEERA).25 The lower court had been asked to enjoin the

collection of the entire fee. Based on Street, Al en and

Abood, the court denied that extrenme form of injunction.

(Chanpi on, supra, 117 LRRMat 2033.) Significantly, it also

consi dered but denied issuance of a nobre narrow injunction.
The Ninth Crcuit was wlling to defer to the process
followed and result reached by the exclusive representative.
Revi ew ng the pleadings and record of the request for
prelimnary injunction below, the court noted, and regarded as
sufficient, CSEA's claimthat it had
elimnated that portion of the fair share
whi ch goes to "partisan political or
i deol ogi cal causes only incidentally related
to the terns and conditions of enploynent”.
The court stated:
Thus the anmpbunt collected no |onger includes
anounts clearly subject to refund under the
statute. (117 LRRM at 2033.)
The court was unwilling, at the pre-determ nation phase of
the rebate procedure, to challenge the accuracy of CSEA s
estimate. It referred to itself as facing the sanme probl ens
cited by the Suprene Court in Street and Allen; it would not

risk interfering wwth "the inportant functions of |abor

organi zations." (117 LRRM at 2033, quoting Allen, supra.)

25The SEERA is codified at Governnent Code section 3512
et seq.
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Ellis, in that court's view, is not authority for
invalidating a rebate schene at the predeterm nation phase of
t he proceedi ngs:

In contrast, Ellis was decided on a fully
devel oped record and controls only the

remedy after a final judgnent on the
merits. See Allen, supra, 373 U.S. at 120.

In Kenpner, supra (114 LRRM at 3026), the M chigan Court

reviewed the conclusion of the M chigan Enpl oynent Rel ations
Comm ssion (MERCQ that: it was premature to assess the
correctness of the |abor organization's initial determ nation
that a six percent advance reduction was adequate to protect
obj ecting nonnmenbers; the objector was not entitled to insist
on escrowing the entire fee instead of paying a reduced

26 and the objector was required to exhaust interna

amount ;
union renmedi es, before obtaining judicial review, to determ ne
the correct rebate. The court upheld the MERC concl usions as

consistent with the Suprenme Court's holdings in Street, Allen,

and Abood. (114 LRRM at 3027-3028.) Plaintiffs appealed to

the United States Suprenme Court, which, subsequent to its

26a1s0 see Dean, ante at fn. 9, in which the Ninth
Circuit Court of Appeals denied reinstatenent of an enpl oyee
who unilaterally decided to reduce his nonthly paynents to the
union. The court characterized the refusal -to-pay approach by
obj ecting nonnenbers as "self-help injunction.” The court
stated: "If the court cannot enjoin the collection of union
dues, then certainly an individual should not be permtted
unilaterally to decide to reduce or stop dues paynent." (113
LRRM 3208.)
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decision in Ellis, dismssed the Kenpner appeal for want of a
substanti‘al federal question.27
The Ninth and Third Crcuit Courts of Appeal were asked in
Chanpi on and Robi nson, respectively, to uphold utilization of
i njunctive powers by lower courts to nodify the underlying
"demand and return" systens. Both declined to do so. The
underlying procedures involved were simlar to the
Associ ation's rebate schene in the present case: the rebate is
determ ned by applying the Abood definition of reinbursable
amount, and the advance reductions and escrow anounts are based
on estimates of the eventual rebates. Both courts found that
t hese procedures appeared to provide sufficient protection
agai nst inperm ssible expenditure; and, neither court was
willing to rule the systemto be inadequate in the absence of a
fully devel oped record. In light of the foregoing, we believe
that an injunction requiring increases of the advance reduction
and/ or rebate anount herein is neither constitutionally
required, nor just and proper.
W have said above that the Association's maintaining sole
control and managenent of its agency fee account m ght
establish a violation of the Act. Injunctive relief requiring

the Association to turn over nanagenent of the account to a

2’A dismissal of an appeal from a state court decision
for want of a substantial federal question has the sane
precedential effect as a summary affirmance of a decision by a
federal court of appeals. Serrano v. Priest (1971) 5 Cal.3d
584, 616, fn. 34.
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third party, however, is not appropriate. There has been no
showi ng of spending fromthe agency fee account, nor indeed of
any withdrawals at all fromthat account. Absent such a
showi ng, no constitutional injury requiring injunctive relief
has occurred. Simlarly under the statute, the possibility of
m suse of the fund does not rise to the level of irreparable
injury necessary to nmake it just and proper to seek an
injunction.28
In summary, with regard to the question whether it is "just
and proper"” to seek injunctive relief to nodify the
Associ ation's demand and return system we are satisfied that
rebates have been paid to all Charging Parties; all Charging
Parties are now part of CTA's rebate systeny nonies are being
set aside in the agency fee account on their behalf; and each
Charging Party is receiving the required advance reduction.
The advance reduction procedure, coupled with depositing and
retaining suns in the agency fee account, further insulates the
Charging Parties from the prospect of having extended
involuntary loans to CTA and NEA. Thus, even though reasonabl e

cause does exist to believe that certain elenents in the

28Nor woul d an injunction requiring the Association to
i nvest the agency fee account funds at a higher interest rate
be just and proper. If the anmount of interest accruing for the
smal | anobunt of funds involved is determned -- after hearing
and full briefing —to be inadequate, this problem can be
easily cured through a renmedial order directing retrospective
paynment of an appropriate rate of interest.
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Associ ations' procedures constitute unfair practices, we find
no probability that the purposes of EERA will be frustrated,
.that the efficacy of the Board's final order may be nullified,
or that the Board's procedures will be rendered neani ngl ess

unl ess tenporary relief is granted. (Public Enpl oynent

Rel ati ons Board v. Mbdesto Cty Schools District,

136 Cal . App.3d at 897 and 902.
ORDER

For the foregoing reasons, we DENY the request for
injunctive relief filed by Charging Parties insofar as it seeks
escrowi ng of either 100 percent, or a greater portion of
service fee than is now being escrowed. W also DENY any
inplicit request to fashion a rebate procedure that is |ess
extreme than a 100 percent service fee escrow but nore rigorous
than that currently followed by CTA. In-the event that the
underlying factual circunstances change, the Charging Parties

may, of course, renew their request for injunctive relief.

By the BOARD
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